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International developments
happening around Italy’s

web tax
Tommaso Di Tanno, professor and founder of Di Tanno e Associati, explains
how the EU and OECD efforts to tax the digital economy are progressing.

T wo issues have recently gained the attention of internet businesses:
the OECD’s May 2019 document on the digitalisation of the econ-
omy and the Fukuoka report from the G20 meeting held in June

2019 in Japan.
Both issues underline the necessity to overcome the traditional inter-

national tax principles according to which: 
•  All source of revenues, including entrepreneurial income, have to be

attributed (and taxed) on the basis of fiscal residency; and
•  Any cross-border activity has to be placed – for taxing purposes – in

the country, if any, where a permanent establishment exists. 
Overcoming these needs is not new, but rather the result of the work

undertaken by the BEPS group over the past three-four years. What is
new, however, is the full awareness – on technical and political matters –
of the need to adopt an international standard to prevent the damage
that may be caused by unilateral action. 

The European Commission (EC) also follows this objective. In March
2018, it started to acknowledge that if the EU failed to tackle the prob-
lem of taxing digital companies through a common framework, each EU
country would have adopted its own solution, resulting in an uncoordi-
nated EU tax framework and an unbalanced EU digital market.
Moreover, as the digital market grows, the EC could see the situation
worsening and damaging the bloc’s entrepreneurial competition.

For this reason, the EU Commission presented two different propos-
als. The first was a long-term solution that updates the concept of a per-
manent establishment (PE) based on a tougher link between market and
activity (nexus), which somewhat repeals the need for a physical relation
between sources of revenues and business-guided decisions. 

Considering, however, that such a proposal has to be accepted by the
EU member states and other members of the business community
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(namely the US, Canada, Japan and China) and be included
within each pertinent income tax treaty, the EU
Commission filed a second “interim” proposal based only
on the taxation of revenues derived on specific digital serv-
ices (the DST). 

The DST was explicitly presented as a temporary solution
and characterised by a tough restriction on what can be
defined as “taxable services”. The focus is placed on those
services in which the collaboration of the “end users” on the
value creation chain appears fundamental and on the magni-
tude of the enterprise (or group of enterprises) to be
involved (in excess of €750 million as worldwide turnover,
more than €50 million of which derived from digital servic-
es realised within the EU).

The taxable services mostly include advertising, interme-
diation and the sale of data. There are numerous exemptions
to avoid capturing financial activity that are already under
control by other community rules and/or regulators. 

Notwithstanding the exemptions, the definition of what
a “taxable service” may include remains indefinite. Any def-
inition of a “taxable service” appears, in fact, somewhat
avoidable and rather easy to overcome. As a matter of fact,
on one side, any law requires a coordinated sequence of
words; on the other side, events often create the necessity to
establish words that are adequate to capture the new scenar-
ios. One might argue that this is an ordinary matter in mod-
elling laws. What is extraordinary, however, is the pace at
which the digital world let this phenomenon happen. 

In addition, considering the prominent role attributed by
the EU proposal to the end user, one has to deal precisely
with the localisation of such users. This matter is, on the
contrary, too simply attributed to the IP (internet protocol),
which is just a commercial tool for identification without
any sort of official accountability. The matter is also wider
than just tax, but it is important to identify the tax liability
when each country that is in the value chain is entitled to a
portion of the tax.

The magnitude requisite (€750 million ($845 million)
worldwide revenue, €50 million of which is realised in the
EU) is intended to tackle two different worries. The first is
the consideration of the administrative weight of the com-
putation to be carried to face the DST’s application. The
information system required appears too complicated for
start-ups or small businesses. The second is to focus on
those activities where turnover is large enough to benefit
from the data it obtains or sells. 

Italy, France and Spain are progressing in the implemen-
tation of their DST proposals. While Spain has approved its
law in the lower house of Parliament only, lawmakers in Italy
and France have fully adopted the proposed rules. The
French version is in place, while the Italian one requires
some further details to be adopted (to be issued through a
government act) to enter into force.

The long-term EU proposal that would update the PE
concept to include the “nexus” perspective is based on activ-
ities performed in a certain territory, regardless of where the
business has their fiscal residency. The digital services
involved are, generally speaking, those rendered through a
“digital interface”. If a business entered into any taxable dig-
ital activities in any EU country within a fiscal year, at least
one of the following thresholds is deemed to have created a
“digital permanent establishment” in the EU member state:
•  Revenues in excess of €7 million deriving from digital

services;
•  End users (or clients) in excess than 100,000. The end

user tax residency would be identified through the IP
address; or

•  Number of commercial contracts (presumably resulting
in sales) in excess of 3,000.
Once the PE’s existence is confirmed through of one the

above thresholds, the EU proposal indicates the methodol-
ogy to ascertain the taxable profit. The “profit split method”
is indicated as the preferable one, but the proposal is open
to other methodologies if the taxpayer can effectively deter-
mine the company’s taxable profit.

However, notwithstanding the restrictions, the propos-
al was rejected at the beginning of 2019 by a consistent
minority of EU member states. Nevertheless, the EU
Commission believes the matter has not been abandoned
and intends to revise its proposal to include further
restrictions that will almost result in focusing on advertis-
ing services only. The matter, however, will be inevitably
transferred to the new EU Commission.

The OECD’s and the G20’s positions are almost similar
and include some interesting news. The OECD position
(the OECD document) is, of course, much more detailed
that what the G20 has released, which goes no further. 

The OECD – heavily influenced by US representatives
– has long followed positions that focus on the PE defini-
tion (or redefinition) and new transfer pricing guidelines.
Such positions are clearly defensive and, although refer-
ring to tools and matters very well known in the interna-
tional tax context, appear somewhat unable to lead to a
convergence of interest between dramatically different
parties (for example, the US as providers and the EU
member states as purchasers). 

As such, what has emerged is an expansion of the discus-
sion to include solutions that recognise the role of the end
users and the localisation of them. This route seems to be
the one which may let the duelling parties converge and find
a practical – although if, theoretically speaking, discussible –
solution. 

Paragraph 22 of the OECD public consultation docu-
ment from February 13 refers to three proposals that have
been articulated to develop a consensus-based solution on
how taxing rights on income generated from cross-border
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activities in the digital age should be allocated among coun-
tries. These proposals are:
•  The “user participation” proposal;
•  The “marketing intangibles” proposal; and
•  The “significant economic presence” proposal.

Such proposals carry important differences, including the
objective and scope of the reallocation of taxing rights. At
the same time, they all allocate more taxing rights to the
jurisdiction of the customer and/or user in situations where
value is created by a business activity through (possibly
remote) participation in that jurisdiction that is not recog-
nised in the current framework for allocating profits. 

In addition, they have important common policy features
because they all:
a)  Contemplate the existence of a “nexus” in the absence of

physical presence;
b) Contemplate using the total profit of a business;
c)  Contemplate the use of simplifying conventions (includ-

ing those that diverge from the arm’s-length principle) to
reduce compliance costs and disputes; and

d) Would operate alongside the existing profit allocation
rules.
For all these reasons, a specific programme of work was

created and grouped into three blocks that can be sum-
marised as follows:
•  Different approaches to determine the amount of profits

subject to the “new taxing right” and the allocation of
those profits among the jurisdictions;

•  The design of a new “nexus rule” that would capture a
novel concept of business presence in a market jurisdic-
tion, reflecting the transformation of the economy, and
not constrained by physical presence requirement; and

•  Different instruments to ensure full implementation and
efficient administration of the new taxing rights, includ-
ing the effective elimination of double taxation and reso-
lution of tax disputes.
The programme is apparently complete and adequate to

fulfil the needs of OECD countries and taxpayers. However,
while the final point above shows a full understanding of the
practical difficulties that may result in further restrictions,
the other two issues also give rise to a perilous subjective
approach. The indication that the OECD will deliver the
final version of the proposals by late 2020 appears, in this
context, as a way to postpone any undesirable decision. 

Nevertheless, there is a clear motive to use the so-called
‘nexus rule’ as a fundamental step to move away from the tra-
ditional PE definition. The OECD document explicitly refers
to the development of the nexus rule to “capture a novel con-
cept of a business presence in a market jurisdiction reflecting
the transformation of the economy and not constrained by
physical presence requirement, and which would allow market
jurisdiction to exercise taxing rights over the measure of prof-
its allocated to them under new allocation rules”. 

It firmly states the necessity to amend a number of pro-
visions in the OECD Model Convention (principally Article
5 and 7) to deem a PE to exist where an MNE exhibits “a
remote yet sustained and significant involvement in the
economy of a jurisdiction”. The OECD document also
reports the necessity to further examine the impact on other
provisions that use the PE concept included in the conven-
tion (Articles 10, 13, 15, 21, 22 and 24) and on VAT and
social security contributions. 

Finally, the OECD document shares certain worries of
the EU proposal with reference to the dimension of the
enterprises involved. 
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While the EU proposal indicates specific figures (both
with reference to the digital economic presence and the
DST), the OECD document requires a system to be
designed according to which:
•  A sustained local revenue threshold (both monetary and

temporal) is identified; and
•  A range of additional indicators which, in combination with

sustained local revenues, would be taken to demonstrate a
link beyond mere selling between those revenues and the
MNE’s interaction with the economy of a jurisdiction.

Somewhat below the expectations are comments and
indications referred to as the “new allocation rules”. On one
side, they refer to many alternative methods avoiding to
choose or simply outline a preference on one of them. On
the other side, the OECD document explicitly states that
“due to the nature and the variety of the possible approaches
that are considered in this work, the scope of the work may
need to be adapted as the work progresses”.

The work to be done is evidently not easy, but the route
seems to be traceable.
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